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I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) w$mﬁﬂhwmmﬁﬁuﬁﬂwwmw$ﬁﬁﬁmﬁ'mﬂwﬁwww
W%ﬁ%%mﬁﬁﬁw%wﬁnﬁwwﬁwﬁﬁmﬁﬁ%l

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at oM floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. .
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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*ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s Bhagwati Spherocast Pvt. Ltd.
(Machining Division), 217-2018-220/2-221, Village Sari, Sarkhej-Bavla Highway, District
Ahmedabad (in short ‘appellant’) against the Order-in-Original No.02/DC/D/2019-20-AKJ
dated 28.06.2019  ( in short ‘impugned Order’) passed by the Deputy Commissioner,
Central GST & Central Excise Division-IV, Ahmedabad North (in short ‘the adjudicating

authority’).

2 The facts of the case, in brief, are that the appellant was engaged in the job work of
machining of un-machined castings supplied by their sister unit, M/s Bhagwati Autocast Ltd.
and was paying service tax on the said activity. They were availing and utilizing the cenvat
credit of duty on inputs and capital goods under the Cenvat Credit Rules, 2004 (in short
‘CCR’). During the course of audit of another unit of the appellant at Odhav, Ahmedabad, it
was observed by the audit that the job work activity of machining done by the appellant on
un-machined castings supplied by their sister unit was amounting to manufacture as defined
under Section 2(f) of the Central Excise Act, 1944 and hence was excluded from the purview
of service tax and that no duty of central excise was payable by the job worker as per
Notification No.214/86-CE dated 25.03.1986 as the goods viz. cast articles sent after job work
by the appellant were used by their sister unit for manufacture of goods which were cleared
on payment of duty. It was also observed that the said job work activity, even otherwise, was
exempted from payment of service tax in terms of Notification No0.25/2012-ST dated
20.06.2012 for the same reason as that in the case of Notification No.214/86-CE referred
above and also for the reason that the processes amounting to manufacture was covered in the
negative list of services under the Finance Act, 1994. It was there upon concluded that the
appellant’s said job work activity amounts to manufacture of exempted goods and provision
of exempted service and since the appellant was engaged only in doing job work of their sister
unit, they were not eligible for availing cenvat credit on inputs and capital goods in terms of
sub-rule (1) and (4) of Rule 6 of the CCR being goods used exclusively in the manufacture of
exempted goods and provision of exempted service. Based on the above audit objection, a
Show Cause Notice F.No.V.84/03-21/D/2017-18 dated 11.02.2019 (in short ‘SCN’) was
issued to the appellant for disallowing and recovery of cenvat credit amounting to
Rs.48,68,379/- wrongly availed on inputs and capital goods reflected in the ST-3 Return for
the period from October-March 2013-14 to April-June 2017-18. The said SCN was
adjudicated vide the impugned order by the adjudicating authority wherein he has confirmed

the demand of cenvat credit wrongly availed along with interest and imposed penalty.

3. Feeling aggrieved with the above Order, the appellant has filed the present appeal

mainly on the grounds that:

(i) The job work of machining done by them did not amount to manufacture; They rely
on the Supreme Court judgment in the case of M/s Bharat Forge and Press Industries
Pvt. Ltd.;




-__.

F No.V2(84) 78/ North/Appeals/2019-20

(ii) Mere machining job cannot be termed as manufacturing job work, so it cannot fall
under the Exemption Notification No.214/86-CE dated 25.03.1986 as stated by the
department. The exemption under the said notification was subject to the conditions
laid down therein and they had not followed or complied with the said conditions and
procedures. If any condition is breached, then the job worker has to pay duty.
Tribunal decision in the case of M/s Dinesh Rolling Mills Vs. CCE, Delhi [2000 (122)
ELT 481 (Tri.)] supports the said view. Therefore, it can not be said that the goods are
exempted goods;

(iii)Since the job work goods further has been used in the manufacture of final products
which are dutiable, the said goods cannot be treated as exempted goods and hence the
department contention regarding the applicability of Rule 6(4) of the CCR is not
sustainable. They rely on five case laws in support of their contention;

(iv) The entire demand is time barred as the facts were in the knowledge of the department
since 2013 onwards and the SCN, which covers the period from 01.10.2013 to
30.06.2017, was issued on 11.02.2019; and

(v) When the issue involves interpretation of exemption notification, allegation of intend
to evade payment of duty, invocation of extended period of limitation or penalty under
Section 11AC is not justified. They rely on five case laws in support of their
arguments.

4, Personal hearing in the matter was held on 08.01.2020. The appellant was
represented by Shri Vipul Khandhar, Chartered Accountant. He reiterated the submissions

made in the Appeal Memorandum.

5: [ have carefully gone through the facts of the case, Appeal Memorandum,
submissions made at the time of personal hearing and evidences available on records. I find
that the crux of the issue to be decided is as to whether in the facts and circumstances of the
case, the appellant’s act of availment of cenvat credit on inputs and capital goods used in the
job work activity of machining of cast articles would be hit by the provisions of sub-rule (1)

and (4) of Rule 6 of the CCR or not.

6. After going through the facts on records, it is found that the cenvat credit in the case
was disallowed to the appellant on the ground that the job work activity of the appellant was
exempted in terms of Notification No.214/86-CE dated 25.03.1986 and Notification
No0.25/2012-ST dated 20.06.2012 and hence the appellant was not liable to pay any duty of
excise or service tax for the job work activity carried out by them. It is the case of the
department that the job work activity of machining of cast articles done by the appeilant
amounted to manufacture and since the machined cast articles received after job work from
the appellant were used by the supplier of job work materials viz. the principal manufacturer,
in the instant case the. sister unit of the appellant, for manufacture of goods which were
cleared on payment of appropriate central excise duty, the appellant, as a job worker, was not
liable to pay any central éxcise duty or service tax on the job work activity done by them in
terms of Notification No.214/86-CE dated 25.03.1986 and Notification No.25/2012-ST dated

20.06.2012 and for that reason their job work activity would qualify as ‘manufacturing of

exempted goods’ or ‘provision of exempted service’.  The appellant, on the other hand,
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contends that their activity of machining does not amount to manufacture and hence they were
paying service tax on the said job work. It is also their argument that the department
contention that job work goods are exempted goods is not correct for the reasons that the
exemption under Notification No.214/86-CE dated 25.03.1986 is subjected to conditions
prescribed therein and in the event of breach of conditions therein, the job worker is liable to

pay duty and that the goods after job work suffer excise duty at the hands of the principal

manufacturer.

il I find that in the instant case, the department contention on the inadmissibility of
credit to the appellant lies solely on the availability of exemption to the appellant under
Notification No.214/86-CE dated 25.03.1986 and Notification No.25/2012-ST dated
20.06.2012. 1t is a fact undisputeci that the appellant had not availed any exemption under
either of the Notifications. The department is holding the view that as exemption is available
under the said two Notifications, the appellant can not resort to ignore the said exemption and
opt to pay duty or service tax. In this regard, after going through the said Notifications, it is
observed that the exemption intended therein is applicable subject to the condition that duty is
payable by the principal manufacturer on goods subjected to job work while removed as such
or after any further processing. In the case of Notification No.214/86-CE, a procedure is also
prescribed to be followed for availing the exemption. This clearly indicates that the subject
exemptions relied by the department in the instant case are a conditional one. It is settled
legal position that in case of conditional exemption, it becomes optional in nature and it is for
the assessee to decide whether he wants to avail the exemption or to ignore it. It is not legally
permissible to thrust such conditional exemption compulsorily on to an assessee. In the instant
case, the appellant had stated that the conditions and procedures laid down under Notification
No.214/86-CE were not complied with in their case as they were of the view that their job
work activity of machining does 1:10t amount to manufacture. It is also not the case of the
department that the conditions and procedures prescribed under the said Notification was
stand complied in full by the appellant. In such a scenario, it is not clear as to how the
department want to extend the benefit of exemption under the said Notification No.214/86-CE
to the appellant even when they were not claiming the same and when stated that the
conditions and procedures under the Notification were not complied by them . The Hon’ble
Supreme Court in their decision in the case of M/s Eagle Flask Industries Vs. Commissioner
[2004 (171) ELT 296 (SC)] had held that “the requirement of filing declarations and
undertaking prescribed under a Notification is not an empty formality. It is the foundation for
availing the benefits under the Notification. It cannot be said that they are mere procedural
requirements, with no consequences aitached for non-observance. The consequences are
denial of benefits under the Notification. For availing benefits under an exemption
Notification, the conditions have to be strictly complied with”. Thus, it becomes clear that the
department’s contention of availability of exemption under Notification No.214/86-CE in the
instant case does not stand sustainable before law. In fact such a contention goes against the

department’s own conclusion that the job work goods in the case were exempted. When the
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exemption intended to be extended to the appellant was not available for non-compliance of
conditions laid down therein for the exemption, the goods in question become liable for
payment of excise duty at the hands of the job worker, as has been held by various judicial
forums in catena of decisions, and for that fact, the contention that the job work goods were
exempted goods does not hold water. Notwithstanding the above facts, even in the cases
where exemption was availed by the job workers under Notification No.214/86-CE, it was
held by the Tribunal Larger Bench in the case of M/s Sterlite Industries (I) Ltd. [2005 (183)
ELT 353 (Tri-L.B.)] that the job worker was entitled to avail cenvat credit on inputs used in
the manufacture of such goods.  This decision has been followed by Hon’ble High Court in
cases of M/s Tata Motors Ltd. Vs. UOI [2009 (244) ELT 337 (Bom.), Commissioner of
Central Excise Vs. M/s Happy Forgings Ltd. [2011 (265) ELT 197 (P&H), Commissioner of
Central Excise, Chennai-IV Vs. M/s Kyungshin Industries Motherson Ltd. [2016 (332) ELT
69 (Mad.) and Commissioner of Central Excise, Chennai-II Vs. SRF Ltd, [2019 (367) ELT
252 The above decisions make the legal position amply clear that exemption availed on
activity of job work under Notification No.214/86-CE does not make the job worked goods
‘exempted goods® for denying credit. Though the Tribunal Larger Bench decision in the case
of M/s Sterlite Industries (I) Ltd. [2005 (183) ELT 353 (Tri-L.B.)] was given in the context
of erstwhile Modvat Credit regime, the same argument are equally applicable to the Cenvat
Credit Rules, 2004 as has been held by the Hon’ble Tribunal in their judgment in the case of
M/s MPI Paper Pvt. Ltd. Vs. Commissioner of Central Excise, Mumbai [2016 (336) ELT 86
(Tri.-Mumbai). .

7.1 As far as exemption under Notification No0.25/2012-ST dated 20.06.2012 is
concerned, it is also a conditional exemption as stated in the last para and hence is optional in
nature and it is the call of the assessee to decide as to whether he wants to avail the exemptlion
or not. Further, it is to be noted that the exemptions under service tax law are not absolute in
nature as are in the case of central excise law. Vis-a-vis the specific provision for
compulsorily availing unconditional exemption issued under Section SA(1A) of the Central
Excise Act, there is no corresponding provision in the Finance Act, 1994 relating to service
tax. It has also not been shown that the said provision under Central Excise Act has been
made applicable to the service tax. The Hon’ble High Court of Karnataka in the case of
Commissioner of Central Excise, Bangalore-II Vs. M/s Federal Mogul TPR India Ltd. [2016
(334) ELT 476 (Kar.)] has observed that: :

«11. Section SA(1A) of the Central Excise Act provides for power [o grant
exemption from duty of excise. Section SA(14) of the Central Excise Act specifically
provides that “for the removal of doubts, it is hereby declared that where an
exemption under sub-section (1) in respect of any excisable goods from the whole of
the duty of excise leviable thereon has been granted absolutely, the manufacturer of
such excisable goods shall not pay the duty of excise on such goods”.

12.  The words “shall not pay” enumerated in  the said provision specifically
denotes that it is the mandatory requirement on the manufacturer ‘of such excisable
goods not to pay the duty of excise on such goods in respect of which an exemption
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under Section 5A(14) has been granted absolutely. Such a mandatory requirement of
“not to pay” the duty of excise on goods exempted under sub-section (1) of Section
5(4) is not found in Section 93 of the Service Tax Act. Section 83 of the Service Tax
Act provides for application of certain provisions of Central Excise Act, 1944 in
relation to service tax under Finance Act, 1994. Absence of Section 54 of Central
Excise Act, in Section 83 of the Finance Act, 1994, indicates that the provisions of
Section 54 of Central Excise Act, is not applicable to the Finance Act, 1994.”

8. In view of the foregoing facts discussed, it is to held that the mere availability of
exemptions under Notifications No. 214/86-CE and No0.25/2012-ST would not make the job
work activity of the appellant in the instant case an exempted activity under central excise or
service tax law nor does the same per se bring in a situation as envisaged under the provisions
of sub-rule (1) and (4) of Rule 6 of the CCR to create any bar on availment of cenvat credit by
the appellant in the case especially when the benefit of exemption under the Notificaitons
were not availed at all. That being so, the cenvat cr;dit availed by the appellant in the instant
case can not be denied for the said reason. Consequently, the demand raised and confirmed
on the said contentions fails to survive before law on facts and merits and when demand fails,

there can not be any question of interest or penalty.

0 Accordingly, the impugned order is set aside being not legal and proper and the
appeal of the appellant is allowed.
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The appeals filed by the appellant stand disposed off in above terps.
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Commissioner (Appeals)

Attested Date: 14.02.2020

!
A
(Anilkumar P.

Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST TO:

M/s Bhagwati Spherocast Pvt. Ltd.
(Machining Division),
217-2018-220/2-221, Village Sari,
Sarkhej-Bavla Highway,

District Ahmedabad. .

Copy to:-

The Principal Chief Commissioner, Central Tax, Ahmedabad Zone..
The Commissioner, CGST, Ahmedabad North.
The Deputy Commissioner, Central GST & C.Ex., Division-IV, Ahmedabad North.
The Assistant Commissioner, CGST (System), HQ, Ahmedabad North.
,\/ Guard file.
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